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Ths Cot is of the opinion that, in effect, this 4s an action 
to set aside a contrast for frawi end that such an action could 
bave been maintained even in the absence of a Declaratory Juignent 
Statute. It would seen to follow, therefore, that this action is 
& non-jury sction, being an action in equity, and the parties are 
not entitled to a jury trial. 


es To look at this matter from « different approach, to de sure, the 
insurance company could heve waited until the personal action 
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have happened that would have affected the insurance company: ‘the 

insured, the defentent in the personal injury action could heve 

sued the insurance company on the policy, to require indemnity, or 

the successful plaintiff’ in the yersonal injury action would have 

started an attachment or a garnishxont procecding as against the 

insurance companyeess.In either one of these proceedings, to de 
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"that remedy Cid not exist end would not tsve existed mtil and 
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Consequently, eas a CO 
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' indexmity. Equity invariably tock cognizance of actions to rescind 
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The Court therefore reaches the conclusion, first, that the 
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enactment of the Declaratary Judgnent Statute, and therefore the . 
action for @ declaratory judgnent is not triable by a jury; second, ~ 
that at the time this action was brought, the insurence company had 
no adequate remedy at law. (J. A. --, Dre 27). : 
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Ts 45 qoits chvions that the Com docided the question as a matter of 
isv, which iniecd, either Com cowl’ hove Goss in ths initial appeal, hed 
there been a seffictert tesis in the second for Coing 50. 

But this Comt did not reat this cass in the first instance for ths 
Setersination of a purely lesel question. It renamed because “Althoush 
the foregoing facters, (Cxizion, pages 5 ana 6, Case Hoe 18,537) sugenst that 
the Conpeny*’s resedy was cisacts, ext consequently that appelisnts’ 
decent for a jury trial should have teon bosorcd, the porties beve never bed 
en cpportanity to et4rccs thesseives to the afequacy of appelles's legal 

semtiy accoring in the recom exist wiich denon 


soticed arpettes'’s aoce seriocsly.* {ex7- supp) 

me Court refused to consider such facts material to its ruling, no 
gach facts vere adduced and since the hearing was provided to afford 
appellee thst opportunity, eni the “facts” cet forth in the effidavit sub- 
witted to the Court cans opportimity to osxit counter affidavit, is 
replete with opinions cf counsel, ami fects that have alroaily been dis~ 
pose’ of by this Court (Opinion, supra) as iacuffictent to Justify dental 


8, 
oo 


ee: 
es, 
2 BM his 


EON li 
Mazin 
WS 


j 
| 
; 
! 
i 
: 


: Weerefore, aypellente pray thet the Court ruzend the case to the trial 
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“anited States Court of Appeals 


yoR THE DISTRICT OF COLUMBIA CIRCUIT . 


No. 18587 . 


Decided June 30, 1965 


Mr. B. Paul Nodle for appellant Doza. 

Nr. Jock A. Hillmen for appellants James and Reeves. 

Mr. William H. Clerke, with whom Messrs. Richard W. 
Galiher, Willicm EB. Stewart, Jr.,.and John H. Verchot 
were on the brief, for appellee. 

Before Bazmzox, Chief Judge, and Wasucserox and 
Dasanzz, Circuit Judges. 

Bazztox, Chief Judge: Appellee Pennsylvania General 
Insurance Company sought a declaratory jedgment that 
it was not i under an automobile liabil- 
ity insurance policy. The irati 
was July 14, 1960. Although the 
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a 21-day grace period would be allowed for renewal, it 
received nothing from the insured until August 28 or 29, 
1960, when it received by mail a renewal application to- 
gether with a premium check dated July 16, 1960. The 
Company’s employees then deleted the “lapsed” notation 
that had been placed on the insured’s policy and cashed 
his check. 

After expiration of the grace period but prior to appcl- 
lee’s receipt of the insured’s renewal application, the in- 
sured’s automobile was involved in an accident in which 
serious personal injuries were sustained. The Company 
initially undertook defense of the lawsuit arising out of 
the accident, but only after first notifying the insured that 
it was acting without prejudice to a later denial of cover- 
age. Approximately a year before the lawsuit came to 
trial, the Company withdrew and instituted this suit. De- 
spite appellants’ timely demand for a jury trial, the court 
heard this case without a jury and held for the Company. 
The court found that the insured had predated his pre- 
mium check for the purpose of deceiving appellee into 
treating the renewal application as if it had been mailed 
during the grace period, when in fact it had not. 

On this appeal we reject appellants’ contentions that 
they proved a valid renewal of the insured’s policy as a 
matter of law, and alternatively that the Company waived 
any right to object to the renewal’s validity. Nor can we 


the trial court held that by falsely 

insured intentionally induced appellee to consider his renews! 

application as if made within the grace period, it is irrele- 

vant whether appellee had imputed knowledge of the acci- | 

Gent at the time it struck the “lapsed” notation from in- 

sured’s policy. See generally 3 Pomeroy, Equrrr Juzis- 
_ PRUDENCE §876 et seg. (5th ed. 1941). Appellants might 
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accept their contention that by originally undertaking de- 
fense of the lawsuit arising out of the accident, the Com- 
pany estopped itself from later denying coverage. In the 
absence of a showing of prejudice by appellants, the 
Company’s prompt notification to the insured that it was 
defending the lawsuit without prejudice to a later denial 
of coverage was sufficient to prevent estoppel. See Fisher 
v. Firemen’s Fund Indemnity Co., 244 F.2d 194, 196 (10th 
Cir. 1957). 

But there is possible merit in appellants’ claim that 
they were erroncously deprived of a jury trial In pro- 
viding for declaratory judgments, Congress left npaftected 
the right to jury trial Rule 57, Fro.RCw.P.l {fi uber- | 
man’s Mut. Casualty Co. v. Timms & Howard, Iuc., 108 
F.2d 497 (2d Cir. 1939). The right to jury trial in a de- 
claratory judgment action depends, therefore, on whether 
the action is simply the counterpart of a suit in equity— 
that is, whether an action in equity could Le maintained 
if declaratory judgment were unavailable—or whether the 
action is merely an inverted law suit. See Wacifie Indem- 
nity Co. v. B{cDonald, 107 F.2d 456 (9th Cir. 1939); James, 
Right to a Jury Trial in Civil Actions, 72 Yate L. J. 655, 
685-S6 (1963); Borcnanp, Decuarstory Juvcuexts 400 n. 
63 (1941). 

The issue tendered by appellee’s complaint was frand in 
the procurement of the insured’s renewed policy.? At com- 
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argue that in view of the Company’s imputed knowledge of 
the intervening accident, it was not justified in relying on 
the veracity of the date on the insured’s check without first 
having conducted an independent investigation. Sce id. at 
§S91. Appellants have not mace that argument in either 
court, however, and we are not inclincd to consider it initial- 
ly at this time 


2 The trial court’s memorandum opinion indicates it con- 
sidered the issue to be one of acceptance of the insurcd’s 
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on law un action to reseind a contract for fraud in the 
procurement con’ de maintained in equity only if the 
natters 
ho vontract, thus 


if dela! 


—— 
ta renew his policy. The trial court apparently rea- 
ause the insured intentionally deceived the 
= sing his renewal application as if made 
striking of the “lapsed” nota- 
the cashing of his check 


as az ve rejection of the oer to renew. 
ne same facts need de established to sustain 
> of the Company’s cause of action, we think the 
ry viewed 2s one of fraud. Orcinarily. strik- 
ec” notation and cashing the check would con- 
prance of the offer to renew. The insured’s 


‘on of the check Gate, like frandclent misrep- 

in an application concerning ace, principal place 

ec, 5 mot convert the otherwise valid ac- 

into a momacerptance. See. ¢0. Messeckusetts 

tg & Ins. Co. ¥. Arderegg, SS F.2d 622 (9th Cir. 1936). 


“The role is generally adopted that 2 suit will not be 
sustained to cancel an executory, non-negotiable, per- 
sons! contract—for example, a policy of insuran — 
when the fracd might be set up as a deferse to an ac- 
tion on e@ contract, and there are no special circum- 
Stamees which would prevent the deferse from deing 
available, adequate, and complete. .-- On the other 
hand jurisdiction has been exercised to cence! instru- 
ments, though not negotiable, where delay and other © 
Circumstances might ultimately hinder a defense in an 
action at law. For instance, a right to maintain a suit 
in equity often arises from the fact that 2 at 


prejudice was deemed to occur where an insurance claim 
had already arisen and a suit on the policy was pending 
or threatened: | Enelow vy. New York Life Ins. Co., 293 
U.S. 379 (1935)] DiGiovanni v. Camden Fire Ins. Ass'n, 
296 U.S. 64 (1935). 

When the Company initiated this suit, the loss under 
the policy had not been established, but an action was 
then pending in which the loss was subsequently estab- 
lished. The adequacy of the Company's legal remedy de- 
pends upon the nature of its proof of fraud. For ex- 
ample, it has been held that an insurer in these circum- 
stanees could maintain an equitable action for recision 
where its claim of fraud rested on the testimony of wit- 
nesses not generally available to it and who might have 
disappeared before a legal action on the policy could or 
srould be instituted} Massachusetts Bonding & Ins. Co. 
v. Anderegg, supra.’ Here, however, the alleged fraud is 


Jaw in an action on an insurance policy may be lost to 
the insurer because of uncertainty as to the time when 
loss may occur, the danger that witnesses may disap- 
pear, or because the policy may become incontestable 
after 2 limited period unless such a suit is begun by 
the insurer.” 3 PoMEROY, EQUITY JURISPRUDENCE §914a, 
at 590-92 (1941). 

Compare American Life Ins. Co. V. Stewart, $00 U.S. 203 

(1937), with Prudential Ins. Co. v. Saze, %7 U.S.App.D.C. 

144, 134 F.2d 16 (1943). 


~ 
«We think{State Farm Mutual Auto Ins. Co. v. Mossey, 195 
F.2d 56 (7th Cir.) cert. denied, 344 U.S. 869 (1952), upon 
which the Company relies, is upsound to the extent that it 
v be rend to wohold denial of a_jury_trial- wherever no 
S_under_the insurance policy has been_sustained. The 
Sourt there upheld denial of a jury trial, although the in- 
surer’s claim of fraud was based entirely on documentary 
proof. Not only is that view inconsistent with past cases, 
but it would tend to induce insureds to compromise damage 
claims unfavorably in order to win the proverbial “race to 
the courthouse door.” 
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large part based om documentary proof, such as the in- 
gend’s pres check The Company’s employees would 
Sev to be generally available to it to show that the check 
Bate induced them to Gelete the “lapsed” tion on the 
poticy, Moreover, the Company could preserve the testi- 
Sits employees by deposition parsuant to Rue 27, 
Winally, this suit was instituted when it 
that the pending lawsuit to establish a loss 

: some to trial in adoant a year? 
the foregoing factors saggest that the Com- 
so) remedy was adequate, and consequently that 
smand for a jury trial should bave deen hon- 
: parties have never bad az opportunity to ad- 
Shornsaives to the adequacy of appellee's legal rem- 
cee the trial dodge denied a jary tral withoct in- 
We chink that sack an oppor 
= aorged now. Factors not presently 
che record may exist which Cemonstrate that 
oGiudicating the frand issue hkely world have 
: ee’s case seriously. Accordingly we re 


oe egeisy’s jurisdiction was Getermined 2t common 

- tha vime an action was fled, the fact that the 

aivecdy sustained a2 loss on the policy by the. 

was called for tria! is irrelevant to the deter 

the agequacy of the Company’s lezal remedy. 

¥. Stewert, 300 US. 203, 215 (1937). 

this ease appellants had filed 2 counter 

gocrazes under the policy—as they could have 

; 2gment against the insured became final— 

wna they wocld have been entitled to 2 jury trial on the 

sz have been common to both 

2959); D 

We need not consider 
counterclaim was fed 
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¢We mest reiect the suggestion that a jedgment no.v. 
would have deen x wired on this record, bad 2 jury found 
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mand with directions to hold a hearing to determine 
whether appelleo’s legal remedy was adequate at the time 
this suit was filed, with the contingency of a new trial he- 
fore a jury to abide the result. 


So ordered. 


Daxanzn, Circuit Judge, dissenting: The appellee had 
issued to Donald E. Reeves an automobile liability policy 
for a period of six months from January 14, 1960 to July 
14, 1960. On August 18, 1960, one Marie Alma James, 
while driving the Reeves car, was involved in an accident 
in which one Mary Dona was injured. The latter sued 
Reeves and James alleging negligence. Appellant on Oc- 
tober 17, 1961 instituted an action seeking a declaratory 
judgment which, after full trial before a District Judge 
sitting without a jury, resulted in an order that the ap- 
pellee “is not Hable to the Defendant Reeves on account 
of the claiins of the Defendants James and Dona based 
upon an accident which occurred on August 18, 1960”; and 
farther, that the appellee “is not liable to the Defendant 
Reeves on account of any claim or claims” which occurred 
after the termination of the policy on or about July 14, 
1960. : 

Reeves and James in their answers had demanded a 
trial by jury. When the case was called on December 4, 
1963, counsel for Reeves and James informed the judge: 

“It was just called to my attention late yesterday 
@ftcrnoon that Your Honor is sitting without a jury 
in this matter. . 


“The Court: This case has been on the non-jury 


for appellants, since the principal issue for the jury would 
have been appellants’ credibility. 


$ 


calendar since the time it was filed. When was the 
@emand for jury trial fled? 

“Mr. Hillnan: With the 6 of the answer, Your 
Honor [which had been filed November 13, 1961].” 
(Ennphasis added.) 

The trial judge ruled that the relief herein sought was 
cab svicnedl in natare and, of course, under Rule 57 he was 
thorized to proceed with speedy hearing of an action 

r Gevlaratory judgment. Jury trial was denied. It is 
r the court to say whether the action is legal or equi- 
able: J think the trial judge here correctly perceived 
the underlying issae was equitable in nature. In 
t context. anc for further background, we may turn 
randum opinion of the trial judge. After a 
Qecided basically that the appellee wes en- 
Cgment declaring that the insurer was not 
the policy issced January 14, 1960. He predi- 
imate jodgment, he said, upon the factual 
veloped a the tal oe the Corr’s eral 


finds the testimony of the defendant 
e mailed the check =2013 on July 16th 
rue ane 2 calculated falsehood The 
Ends the testimony of the defendant 
neredible anc ineredal alous, insofar as it re- 
accounts: with Teference bog this insarance 


R. Crv. P. SS preserves the right of trial by jury, 
with respect to “any issue triable of right by a 
Leo ng apenas ins 


exist... 


2 State Farm Mzt Anto. Ins. Co. v. 
59 (7 Cir.), cert. denied, 4 US. 
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“The Court finds in favor of the plaintiff lapel, F 
lee] in this case. The Court finds that the policy 
lapsed prior to the time that the defendant Reeves 
mailed a check in payment of the renewal premium. 
The Court finds as a matter of law that the report- 
ing of the accident to a clerical employce of an in- 
surance agent’s office in the District of Columbia more 
than a month after the lapsing of the policy did not, 
by the acceptance of that report, revive or reinstate 
the insurance policy. The Court finds that the mail- 
ing by the defendant Reeves of a falsely-dated cheek 
in the latter part of August and the acceptance of that 
cheek by Philadelphia clerical employees of the plain- 
tiff company without knowledge of the accident did 
not revive or reinstate the policy. The Court finds 
that the action of the plaintiff in returning 2 check 
in the amount of defendant Reeves’ misdated check 
to their Washington attorneys for delivery to the de- 
fendant Reeves as soon as the plaintiff company. had 
full knowledge of the facts in this situation was a 
valid and proper rejection of the defendant’s at- 
tempted fraudulent renewal of the policy. The Court 
fnds that under the circamstances of this case the 

laintiff is entitled to judgment declaring its non- 
inability under the policy issued on January 14, 1960, 
which policy the Court finds was never renewed by 
the plaintiff.” 

Reeves had so dated his check as to represent to the 
company that on that’date he had signed and mailed a 
check in the amount of the premium, as the trier found. 
Actually, the check had been falsely dated and transmit ” 
ted by Reeves, knowingly, willfully and after the 20-day 
grace period had expired. He had returned with the 
falsely dated check, the renewal notice which the com- 
pany had sent to him. Seldom do we see a more palpable 
effort to perpetrate fraud? 


3 Discernible from the court’s opinion are findings of the 
six essential elements giving rise to a claim for misrepre- 
sentation. PoMEROY, EQUITY JURISPRUDENCE § 876 (5th ed. 
1941). : mY ay : 


Granting that the opinion otherwise discursively touches 
upon paints stressed by opposing counsel before the judge, 
it is equally obvious from this record that the carrier ro- 
scinded and disavowed upon learning of the fraud which 
had been practiced upon it This was not a case whoro 
the carrier was bound to sit back and await a possible ac- 
tion on the policy by the insured after the injured passen- 
ger, Mary Dona, at some fature date might have secared a 
Judgment in her negligence action. Here no loss had been 
established and no counterclaim based thereon had been 
Bled. Rather, when the appellee elected to rescind, the 
carrier's rights here could be finally cctermined in a single 
equitable action, as was trne prior to the adoption of the - 
Declaratory Jodgment Act. And certainly thereafter such 
a suit because of fraud, was permitted where the carricr 
proved it was entitled to rescind the contract‘ The in- 
sured was entitled to a jJadsment which fixed the rights and 

igations of the parties to that contract. 

Here there was not only substantial evidence of actual 
frand, 2s the rial Jadge found, oat the Reeves testimory 
to the contrary was Geseribed 2s “incredible.” The judse 
Specifically noted that the Reeves testimony that the al- 


leged renewal check had been mailed on Jaly 16, was “ab- 
sotately untrae and a calealated falsehood.” Overwhelm- 
ingly the appellee had sustained its burden of proof*; in- 
eed we have before us no slightest showing that the find- 
ings of the trial judge are clearly erroneous* 


*C£ Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 243 
(1937). See 6 Moose, Fsoezat Practice { 57.19, at 3109- 
3210 (22 ed. 1953). 


36 Moorz, FepemaL Practice { 57.31 (2d ed. 1953). 


- Ewen if there had been a trial to a jury with a verdict 
for James, in the light of the findings and on the record 
before us, the trial judge would have been bound to grant a 
judgment for the insurer, no.v. Cf. Pittman v. West Amer- 
sean Insurance Company, 299 F.2d 405, 409 (8 Cir. 1962). 


On the one hand the appellants tendered the argument 
that the policy had never been cancelled, and at the ssme 
time if cancelled, that it had been reinstated. They con- 
tended that the insurer was bound to defend both Reeves . 
and James. 

In those circumstances there was open to the insurer 
no adequate remedy at law if indeed the policy had been 
procared by fraud. The Company’s recourse to equity 
was proper for no loss had occurred in that ability had 
not been established against the insured” In this case 
there was no counterclaim® presenting legal issues before 
the court. At the stage here reached and under the cir- 
cumstances, the insurer was not bound, as respected at- 
thority demonstrates, to sit back, await the pleasure of ' 
the claimant, and then raise by way of defense pleading - 
and proof, the very grounds upon which the policy was 
to be deemed void and of no effect® The insurer here 
had clearly established that its remedy at law would be 
ineffective. 

The insurer thus was entitled to be relieved of uncer- 


7 Cf. Zipperer v. State Farm Mut. Auto. Ins. Co., 254 F.2d 
853, 856 (5 Cir. 1958). 


®In Beacon Theatres v. Westover, 359 US. 500 (1959), 
a separate trial of issues under Rule 42(b) or Rule 57 was 
dcemed improper where it might deprive the defendant of 2 
tia aea which had been established in the coun- 


© As was observed by Mr. Justice Cardozo, writing for 2 
unanimous Court: 

“Yere the insurer had no remedy at law at all except 
at the pleasure of an adversary. There was neither 
equality in efficiency nor equality in certainty nor equal- 
ity in promptness. “The remedy at law cannot be ade- 
quate if its adequacy depends upon the will of the op- 
posing party.’ [Citations omitted] Amer. Life Ins. 
Co. v. Stewart, $00 U.S. 208, 215 (1937). 
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tainty as to whether or when a loss might later occur as 
to the possibility. that witnesses and evidence essential to 
"sts proof of fraud might disappear; as to the obligation 
asserted against it involving the expense of investigation 
Vind defense of a suit and the maintenance of a reserve 
wagainst the contingency of recovery.* Clearly, the frand, 
Sf and when established, would vitiate the contract and 
relieve the insarer of possible Bability thereunder.” 
The trial court correetly discerned that equitable con- 
siderations required the declaratory jadgment that no 
: ity inured in a contract properly cancelled for fraod. 


e 
w Massachusetts Bonding & Ins. Co. v. Anderegy, 83 F.2d 
™ 622, 624, 625 (9 Cir. 1936). 


Jd. at 625; State Farm Mut. Auto. Ins. Co. v. Mossey, 
supra note 2. ; a 
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Washington, D. Cc. 
September 23, 1965. 
The above cause came on for hearing of motion 

pefore TES HONORABLE ALEXANDER HOLTZOP?, United States 


District Judge. 


Appearances: 


For the Plaintiff: 
WILLIAM H. CLARKS, =SQ. 
For Defendants Janes and Reeves: 
JACK A. EILLNAN, ESQ. 
For Defendant Dona: 


B. PAUL NOBLE, ESQ. 


PROCSEDINGS 

@HS DSPUTY CLERK: Pennsylvania General Insurance 
Co. ws. James. 

KR. CLARKE: Your Honor, ny name is William E. 
Clarke. I represent the Pennsylvania General Insurance Co. 
Nay I take a moment and briefly relate the facts leading up\— 

TEE COURT: First tell me what you are asxing 
this Court to do, what the question is that I have to decide. 
Tt woule te easier for me to follow you then. 

MWR. CLARKE: Thank you, sir. 

The Court of Appeals has remanded the case with 
Girections to this Court to hold a hearing to determine 
whether or not appellee's legel remedy was adequate at the 
time a certain suit was filed in this Court. 

TES COURT: I see. “Very well. 

BR. CLARKE: Your Honor, this results from an 
automobile accident. A passenger in the automobile was in- 
gSured end filed a suit in this Court against the operator 


and against the czner, anc the Pennsylvania General Insurance 


Co. defended that suit, after having first given notice that 


it might witherex because it cid not know whether or not it . 
hee coverage. 


The insurance cozmpeny eid withdraw from the suit 


_- ww, od ae oc 


and then filed a declaratory judgment action in this Court 
against the omer, the operator and the injured party. That 
suit sought to have determined the rights and obligations of 
the insurance companye | 
The trial was: held before Judge Tamm. At the 
veginning of that trial the defendants called to the attention 
of Judge Tamm that they had filed a prayer asking fora jury 
eee : a seek eats | ee . ‘ 
THE COURT: Perhaps I ¢icn't follow you closely. 
What was involved in the trial before Judge Tam? Was it the 
original personal injury action? 
MR. CLARKE: No, sir, the Geclaratory judgment 
action. 
THE COURT: Brought by the insurance company? 
MR. CLARKE: Yes, sir. Judge Tam éenied the 
defendants their jury demand and went on and heard the case, 
found in favor of the insurance company, wrote a memorancua 
opinion which is in the file before Your Honor, mace findings 
of fact, and then the case went up on appeal. 
On appeal, which was cecided June 30, 1965, the 
Appellate Court remanded for a hearing before this Court, and 


several issues are to come before this Court on hearing. 


Would you like for me to outline those issues, Your Honor? 
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JHE COURT: Well, proceed in your own way. 

MQ. CLARKE: Pase 3 of the opinion states: 

“are right to jury triel in a declaratory 
gudgment action depends, therefore, on whether 
the action is simply the counterpart of a suit in 
equity--that is, whether an action in equity could 
ve maintaineé if ceclaratory Sudgment were 
unavailable—oz> whether the action is merely an 


inverted lax suit." 


+t was one of the points raised by the Court of 


Appeals. And they point out on rase % that if the delay in 
presenting the defense at law would be prejudicial to the 
insurance company, then they may bring an action in equity. 

There was 2 further question raised -- 

TEE COURT: An action for declaratory Judgment 
4s not necessarily an action in equity. 

ER. CLARKE: No, Your Honor, it is not. 

THE COURT: It my be. 

MR. CLARKE: It may be. 

We think that this action is an action in equity, 
to cetermine rignts. It is similar to an action for rescis- 
sion of a contract. 


TRE COURT: What was the basis on which the 


Oey am ea an ok an nes 
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insurance company claimed 1t was not liable? 
MR. CLARKE: Pecause of fraud. 
THE COURT: In obtaining the insurance policy? 
WR. CLARKE: Yes, sir. The check was mailed in a 
week or ten days or a month after the policy had lapsed and 
after an intervening accident hac occurred, Youx Honor. 
The question before Judge Tams was whether or not 
fraud had been committed and whether or not the policy was 
- still in force or whether it had been rescinded or whether 
é it was ever in berces, 


Now, Your Honor, I have submitted a memorancum 


‘in support of the hearing -- 
TEE COURT: But what is there for me to determine? 
; BR. CLARKE: You must determine whether or not 
we had on adequete remedy at law at the time that we filed 
@ declaratory judgment action. 
TiS COURT: What if you had? Suppose I find that 


you did have onc, what would be the consequence of that? 


tnder the present law a declaratory judgment action may be 


eines even when it is not an exclusive remedy. 
NR. CLARKE: Yes, sir.’ 
THE COURT::° I wonder what the Court of Appeals 


had din ming there. © 


cer= 
to 
Ss that 


fo§ 
2 
Be 


spells it ou 
ere not entitic 
@ be your fu 


inion is hard to m 


2 fgury trial was not 


ep 
y 

ry trial if that were the 
3 
oul 


ee4 


we had an adequate remecy 
+ 


Ss 
sats} 


guégment woule stand, 
-- 


Sed 
af 
tyy 
means was entitled to a 
yonte- 
Tom's 
se Tecl 


~ 


Ca) 
X“) 
ae) 
) 


mem efesm 
ee VERSES 
+ 
D Be 
orm o 
= Come 
ferme VULNS 
aoe Woones 


mF 
mel. 
5 
mst ONT. 


— 


=> © 


vri2 
ten 


femey tn 
etd 

° 

2 


rs 
then to oxcer a new 


trial o> 
2 

2 

£429 

it? 

tria2 


to suggest, with all cue 


deference, that that sho 2 pert of the Eecision of 


the Court of Appeals. 
l, we think the dissent eid 
decide that. 


THES tne dissent says 


MR. 


out quite clearly that the re 
nature and thet the Judge wes authorized 
ae 


hearing and that it was up to the Courts & 
action was legal or equiteble, and he uent on to point 
that we had no remedy at lev. 
At tne time we 7il 
action we had no loss as such. We 
loss in the futwre that mishd taxe 
to mterialize. 


THE COURT: Well, you wouldn't have had a remecy, 


anyway, mtil you were sucd. 


The purpose of cecleratory jucgnent 


actions was to cnable eeriier cctermination of those questions. 


MR. CLARKE: 


os 
bo} 
cing 
- 
c 


uestio: 
se. 
ds res 
wT 
~ 
ey 
z 


now brough 


s 
as a case fo 


s 
aa 


ently s 
nis dctermination of 


use the wo 
from a mone 


- 
ve 


- 
7 
ec 


sy Cenand has been 
eory ¢O you claim this is 


pean 


Rt 
5 


ropriate or not. 


n 
_~ 


cn 


en! 
the word rescission o: 


cees not rule the q 
is an equitable ca 


r these case 
y and they frecu 


ved thi 


SuLsn 
ol 

e 

o 

¢ 


Cameses. 
a 
trea 


. ~~ 
ut thet 
£3 ap 
- 
cr of 
ees 
Cin: 
90d —aer 
coe many 
or 


Selena 
aoe Y 


“r 
t 
v 

. 
t 


Solssi 
> 
= 
2: 


a 


x 
e S448 
Tine 
”. 
pipe, 


o=- 
Lope 
oe 
ne 


ec 


toh 
shy 


Ss 


in 


SChool beards 


@s to whether 
or Ceaxmazes. 


Gist 


neers AAO eo nee’ Zon 
GEE COURS rezctesion, 


eli VUUatte 


then no jury 


sf, = -~- as 
you 2. e policy was 


procurcd by 


is to hav 


CRatome 


alternative, shay 


nduced us vs 


ney ’ A ie 
that you can tacn 


wai 


himkc even 


+ 


v 
e the 


ye, 


dee, 
v 


7 


s in equity 
C: 


4 
= 
at 


S witnesses, a 


“Oo 


2 
a“ 

© 
red 


n 
t 


os 


k of reovlets monmerics 


ai actions, 
are 


3 
at 
sie 
Ian 
1e35 
eon? 
recstic 


cue 


Oo: 
fons 
32SG 


wi 

poppkc) 

vo tric 

Coss 
espe 
ut 
trinc 
COINS 


see 
oe Hh 

et 2 wie 
n- 


a 


tho 

che 
an? 
coun 

ee one 


Fons 
v 
< 


we 
~ 
oe) 
compan 
an 


s 

kod 
at 
vue 


c 


aé 
Ay 


> 
eemamca 
Apne? 
vol ena ls» 
tre teny 
-— 


eve tet 


and 


of Llosins exchidtt 


wre 


isk 


% ee 
this then entic 
a et 
rt in 


° 


Very uell, Your Bonor. 


Tnat wovld be stultification. 


Well, there are certain facts that 


are contained in my affidavit that vas filed this morning, 
Your Honor, 
COURT: What are the facts 


CLARKE: ~~ thet possibly I should tell you 


facts are these. My affidavit is based on 
the fact that I gave the opinion to the insurance conpeny 
that this was the way ts prececd in this matter rather then 
sit back and wait for tuo to five or six years before being 
served with suit peppers. 

on't thinic thet that face is 
relevant. 
BR. CLARKE: All rignt. Scone of the othe 

as contained in ny affidavit are es follows: that 
two years between the time that we Milled this suit 
Geclaratory judgment and the tim thet Judge Tema heard this 
suit we had tyo employees of the insurance company who left 
the employment of the insurance Company. One of them was 
locally employed and I was able to sudpoene him. The other 


was 3 youns lady from the Pritacelphia office, who is a very 


aus 
Vw miwel eee OL 


S235 Gaa4- 
ESans Vves 


so ese 
2O WOUL 


SQ utantiinw-- 
CLISNCIIY 5 


aAacwauc 
earpesrance 


rele titelint ai 
ewe SIS LT 


2. CLARKE: 7% 4s right, or then 1f tne party 
that was injured recovereé money and attached us. Then we 
would be defendins a lax action, anc by that time maybe our 


proof would neve ¢i 


Ben Paul Nob 
G@eclaratecry 
appellant before the Court of Arnca th 
party in the personal injury sutt. 
If Your Foner please, I really con't uncerstanc, 
and I don't think any of us dco, what the Court of 


really intenéed by rerending this case for 

the Court belev, especialiy in light ef the manner in 

the opinion of the majority of the Court of Appeais was 
written, in which it clearly sct forth all of the grounds -~ 
which, incidentally, merely reaffirmed grounds siven 


decisions which cited tefore the Court —- why 2 


ed, and consequentiy we do not 


e@eg To> a hearing. 


rr fetes: * r 
boa ‘e) : xt & 


peers 


question of lax : Ap Gecided, 


RANA He tte 
Yel vveee vg 


- 3 
vee 


Lene 


wansneey 
S2eay 3 


she 


mamanGisne chis 
mancins cass 


now, do = not, as 


onor. 


a 
2 


yn 


nay? 
waen soins 
have ceciced 
Ss before ¢: 


2 
ermis: 
comes 


alot 
3 
MLG 
a 


nNCan 


to 
it wo 


broad question, Yo 
2ni 


the opinion of thet 
é 
eng 
me 


tan 
© 
vee. 


on-Jury action? 
foley 
ave recé 


3 

TC°7 
es 
Sue 


e 


the n 
use 


a 
~ 


a 


ether or 
pntan 
preted 


gh 


alin VUES 


IIR CAtrom. 


ce 


cal 


And-if ny w 


«3 
§ 
g 
re) 
bal 
RB 
to) 
cS] 
i 
bar) 
g 
1] 
% 
3 
tC] 
wt 
Fr] 


broadly to the -- 
this was an action 


acequate ronedy 
exists, argiay, 


correct, your ¢ 
will rest on 
You know, the 
it itself, 


& 
ana 
y anc 
* 
Fad 


~ 7 ~t ~ 
bitice to 
i 
erecsy 
tion 
ent Bde 
~~ ames -—“) 


nower 


exactly co 
no cc 


fon were e 
of 
fase 
com 
led ec 


ueavieae Re 
e 
ar ard 


axe 


mneen te 
DVSunes 


on 


a 


Geon 
” 
laph wee 
fasumanso 


2 
s 


C.- 


“aA 
were 


9 
4 : 


s 
mt Sy 
tone 


@esvionr ¢ 


that an 
ol a eo 


Juesment actisn we 
is a2 

cv} 
contracs 9° 


with 
wi awe oe 


mt suit ceme to tr 


aig 


eno Tees 


the Court, 


onor picase, 


our Fi 


4 


favor of the pn 


bras 


> 
! 
3 
> 
8 
as 
$i 
3 
v) 
$4 
(3 


to Me. Clarke's 


- 
enon 


been other 


as tun 
cnc 


ns 


the Court of Appesls, cven 


actually + 


2 


=> 


were Cn 


nine month 


Cam 


"+ 


the testimony o 


ecepositicon. 


was 
ase 


v 


pers 


ret 


of one of the 
witmesses @ 


te) 


ave been able 


have been pessuc 


% acticn 


ory jucgmen 


- 
eclarat 


a 
& 


le as 
ne time the 


4 


e in dispute at % 


ess 


é 


assice 


afancs 45 
Se SSS acl 


- . __ . 
sould heave 


atton 
an xa2cv.en 


eiaietebatdertl 
Pe seee See 


com naron. 
aoe VV Vee ® 


same court ye 


bad 


And the witnes 


yaamttac 
MONVAS 


VIMAR AT 
ee Se Meee 


~ 


* e. 
than ta 


mn tea 
ils eee 


o 
e 


eG ane an insurance 


24 
ota! 


v 
'< 


is) 
Ww 
Oo 
fa 
el 
“ss 
v 
wt 
z 
“ 
rs) 
v 
fe 
eo 
G 
3 
tt) 
13) 
« 
Ke} 
rs 
“= 
y 
fy 
is) 


leg toa Jj 


eth 
vey. 


en 


dnsured is not 


effect, 


an 
Bees 


e2se, 


pl 


” 


If Your Beno 


aud, t 


ou 


ovestion of f 


2 


er on 


4 
+ 


urance carr 


in 


it 


the date 3 


ex 


am 
dav 


(= 


2 


at any tine uv 


Catentse 


ens e. 


ue hed no pol: 


wi 4 


ease oO 


eredibilivty, 


[AS 


wacitts 
PosSeviws 


eana 
Sone 


e 


3 


om 
dene 


Pare os -~ 
Louse v 


és 


matter of 


fanaa 
yea 


{0 


yy 
oe 


Geclarato 


anee 


mous 
disks 


z 
ie 


sense to the 


fas 
Gea 


pes 


25 


Mytant 
aRosey 


RA 


question 


ee 


a 
or 


} — te + 
my on the coneracy. 


ne! 


con 


ee te th 
COO Ae 


uit had been 


s 
Ss 


continuance 


Sart 
uae 


ed Reeves, on tne 
Cc 


7, 
wt 

ea 

Bs 

vlcm vo one 


aAtthan 


Va ies 
eyes 


mint tan 


cores 
tease 
c 


Kae we 
Sleasay 


an 
ve 


na 
So 
wc 


Tapoy 
or 
6. 3O 
4 
na 


? 
J 
ns 
3 
3 
x 
) 
) 


pare er 


semi? 


aithan 

oe 2tnes 

2 Va ewe 
WOULG 


eh ative 
Wis ay 
ro 


. 
— 


c 
b atettedetss 
eeceuse 


mverec 
taken wan 
S8ssranse 
- 
so sa 
t+ 
wit, 2 
a 
era pale 


Srounds an 
Core! 


ss 
Datta 
oe 


eae 


Vent y ves 


Vaunz 
pao re es 


Raine utn ow 
= 


have 
sam 
cnims 


~ 


arly, 


believe he nas f2 


nr 


has put forth 1 


then he has n 


action in e 


“ 
an ¢ 


quity in 


stances which 1:00 


as 


+ Einbelrd 
LOLINZ, 


25 beon no 2 


“ef 


a, oecause & 


cy 


of an action st 1 


ine month perio 


” 


tas 


v 


e circumct 


th 


tasor 
LONG. 


-s 


4- 


“smo 


peraaa 


-v 


ers 
ore 


5 


a® Ramee Tone 
or cefencants Eeeve 


a: 
2 


" 
o 
¢! 
$i 
o 
ay 
» 
“s 
o 
Ss 
» 
13] 
cs) 


r 
a 


Jack A. Hillocn. 


4 


Ss 


complaint filec 


goes oa 
at the tise 


T of that con 


sncbile 


4 


Aen thero c : 
25 UNcre ess 


ee 
bene) 


anni 23 
Gat, 


eee 


tec 


where in tha 


Trae 


rep eret} 
RISLAAN $ 


sen 
Wes 


neffect, the cem- 


oa 
> 


judgmen 


compeny, that they believe that & is no insurance end 
they wi the ¢ that belief of theirs. 
s>thes, Professor Borcherd on 


Decleretery Jucoments +00, specifies that there are 
tro issues to te cect ene of which the Court of Appeals 
has already cetermine . that is whether a jury 
teial can or cannot : d ratory jucements. The 
second question is, 
Zhen Professor Eorchard soos o 
cumany <= ane this is at 

page 400 — for non-liea>: ; 52 of non-coverase of its 

seached the contract by 

or to cooperate, involves 

action by the insuree against 


on the law sice ane woul 


have entitled either x ‘ trial by jury. This rignt 


is not — 


HILEGMs «© em roeccing from Borchard cn 


fact that the 


£ non-lLability 


and thuz reverses the role of the parties as plaintif 
defendgant. 

So, 2 3 enould not be any change fren 
the equitable s ne legal sice Semon ita 
upon who brings a . fessor Borchard is very 
explicit on ¢ 

46 page 401 he socs on further to state tims 
courts are fortificd in usin: the test of reversing the parties 
to establish whether on action is lezal or equitable -- and 
all this is with reference to Ceclaratery judgments -- by the 
correct belief that the ceclaratory section vas not 
be a means of evading trial ty susy or of Eeprivings 
insured -- 

Don't rese longs extracts, Mr. Hillmen. 
Your Eonoz. 
Cepend urcon 


the suit. 


rT 


t doesn't. I 


4 ~ « ays - wats te = 
quite risht, Conenc on who initiates the suit. 


depends on the 


wen TTS = 
MN. HELGA: In 


where has the plaintiff insurance company eskcé Loz 


and it is quite evident, a ens to me, that they had an 


adequate renscdy at lev. They brought their suit in fraud, 


G misrepresentatiocn, and esrecfally so thet thero 


once company to strike the cemand for 


OURTs fir i Ss there no motion to 
for 2 fury trisl? 
CLARS=: No, Your Honor. 
my nov? 
Your Honor, when we came up for tri2l 
comsel mentioned it for the first time that they hae asked 


Sx 


mow that 


mew it in the tesinnins 


ells y 


-~ 


dust the clerx : the non-jury list and all the cards 
we gos sere 
I see. 
Anc I didn't know that they woule 
Til COURT: Well, that ancwers sy question. 


Very well, I con't think I need to hear any further 
J e 


as 2 alu: 


OF THZ COURT 


mettcr has deen very fully and 


is whether this action is a 
Jury action or a amy action. The fect tnat it seeks a 
declaratory juéscent is no native of that question. 
Some actions for a éeclarato: % 2 tn effect, 


oa 


jury actions, in i of either or 
both parties, while actions for csc 
other types ore, in effect, actions in 

Zt is the view of this Ceurt that the test is 
what would heve teen the plaintifits remedy be 
Declaratory Judsm 
by an action at law, eth : action at lez 
or by a defense to en action st icw, or was he entitied to 
maintain an action in cauity. 

this action is, in effect, to rescineg oz 
cancel @ contract on the ground of frauc. If imstead of 
bringins en action for a ceclaratory fudsmens the plaintiir 
hed brought an action for reseission or cancellation, there 


would have been no coubt that om action could have been 


maintained. The mere 


rescission and insteaé of entitlins this action en action for 


a declaration ef rights by 


nay of & ceclarateory : { entitles his cenplaint as 


&s not Geterminative. 


ts an action +o for fraud an 


eettion could eyen in the acssence of 


It would seem to follow, 


therefore, thet this action non-jury acticn, peing an 


po Vesa 


actton in equity ané the rarties are not entitleé to a Jury 
v2 z J 


shat ueéer the present 
relies goea not getermine tne 
45 that the piain- 


granted such relief as the facts 


tive of the type of relief that he 


from a different approach, 


ort 
ene 


plaintif£? in thas nection, then one of two things might heve 


neprened that « rave affected the dnsurance company: Tne 


insure? “he Gefeneent in tne personal injury action, cculd 


Ex ind = oe 


have sued the insurance company, cn the policy, to require 
indemity; or the successful plaintiff in the personal injury 


action could have started an attachment or 2 garnishnent 


proceeding as against the insurance compeny on the ground 


that it was indebted to the judgement Gedtor. in eitner one 
of those preceedings, to be sure, the defendant could have 
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The Court therefore reaches the conclusion, first, 
that the present section would have deen an ection in equity 
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UNITED STATES DISIRICL COURT FOR TI! DISTRICT OF COLURLIA 


PENNSYLVANIA GENERAL INSURANCE 
COMPANY, 


Plointiff, 


V8. Civil Action No, 3411-61 
MARIE JANES, et al, 


Defendonts,. 


AFFIDAVIT 


Onc a en 


DISCRICT OF COLUMBIA, ss: 

1, WILLIAM I, CLARKE, being first duly sworn on oeth depose and say 
that I am the attorney who handled the cese of Pennsylvania Generel Insurance 
Company vs. Janes, It wos my opinion that a complaint for declaratory Judguent 
should be filed asking the Court to spell out the insurance company's rights 
for them, I was of the opinion this suit could be tried in a relatively short, 
period of tine, possibly before personal injury setion was called for trial. 

In making the recomiendation, I was of the opinion that there was no 
legal remedy at law open to the insurance company. The insurance company hed 
not susteined a loss at that time, I realized that the insurance company 
would have to eit back and wait until the personal injury action had been 
resolved one way or the other, 1 also realized that the insurance company 
was subject to garnishment once the plaintiff recovered a judgment or that 
the insurance company would be subject to a suit from its own assured if he 
paid the judgment and sought indemnification from the insurance company. 

I also realized that the witnesses were subject to the infirmitios of 
this world and that they could move about this country, lose their health or 
life and be difficult, if not impossible, to find at the timo of trial, and 
1 reolized that it was dndispensoble that I have three witnesses from the 
insurance company in Philadelphia and ot least two witnesses in the District 
of Columbia, In preparing for trial I learned that one witness in the 


Philadelphia office of the insurance company, %rs. Dorothy M. Venell, tho 


ome Ee Ss 
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most important witness in Chiladolphia, hod loft the euploymont of the company 
and it was necessary to have soncone appeal to her potriotic sense of duty to 
cme to Washington ond testify in this case, 

During the course of preparing for trio) in this case, it becane 
appsroat that Mr, Sapourn ho longer hod his file that contained sone veluable 
papors in it with respect to the notice of premiums duc and lopse notices 
sant to Kr, Reeves. Nr. Sapourn claimed that he gave the file to Mr, Frucdig, 
an insurance company adjuster, At the time of triol, Ky, Fruedig wos no longer 
euployed by the insuronce company but was working locally ond was omenable to 
service of process ond did appear in court, and he testified that he did 
interview Mr, Sapourn but that he did not take lr. Sapourn's file with hin 
but rather left it with Nr, Sapourn, 

A discovery type of deposition wos token of the bonk officer of the 
American Security end Trust Company, and he produced photostats of certain 
checks held in the bank company’s records. ‘The bank officer was specifically 
asked to retain the checks and the bank statemcnts as exhibits in this lawsuit 
ond he promised to do so. lowever, at trial he could not produce any of the 
checks or bank statenents. Fortunately in the discovery type of deposition 
taken, photostats of the checks were made by the reporter, These were used 
in lieu of the originals ond in lfeu of the bank's records which are 
systematically destroyed. 

These facts point up quite clearly that the longer this type of a 
lawsuit 4s allowed to stand around, the less evidence you mdy expect at trial. 
I think this is generally the experience of most lewyers in this type of 
lawsuit, This of course enures to the detriment and prejudice of the insurance 
company and that 48 possibly why they like to file declaratory judgment 
actions and have them tried, The issucs can be disposed of while the facts 
are clear in one’s mind. In my opinion, if the insurance company hod not 
filed a declaratory Judgment action they would have to have waited anywhere 
from 6 minimum of a yeor ond a holf to two years to a maximum of five or six 
years to be sued and have their rights detormined, During this period of time, 


it {48 my understanding the compony would have to maintain on active file, 


“26 


make poriodic report on the file, ond it is also my undorstonding thet they 


would have to maintain some sort of a cosh resorve fund required by the 
insurance commissioner of all cases, ‘Ihey would have to pBy clerical help 
and legal help to supervise the file during this timo ond incur other expenses 
not known to counsel, 

The witnesses celled at the tino of triol were broken into two groups. 
The first group wore employees of tho cospany from Philadelphia ond Woshington, 
and the second group were independent witnesses the insurance company had no 
control over, such as the bank officer and the {éportant agent Winets, hr. 
Sapourn, There were twenty somo exhibits in this caso and it is inconceivable 
that the case could have been tricd on exhibits alone. I think the sppearonce 
of Mr. Sopourn as opposed to Mr. Reoves was a vory isportont factor, and I 
would not feel secure in going forward in this case with just the deposition 
of Nr. Sapourn unless 1 absolutoly had to, akthough 1 realize on paper and in 


theory this can be done. 


WILLIAN U, QUAKKE 


Subscribed end sworn to before me this day of September, 1965. 


Notary Public, D.C. 
Hy comaission expires! 
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APPENDIX "BE" 


UNITED STATES DISTRICT COURT FOR TI DISTRICT OF COLUKBIA 


PENNSYLVANIA GENERAL INSURANCE COMPANY,  ) 
Plaintiff, ) 


vB, ) Civil Action No. 3411-61 
MARIE JAMES, et al, ) 
Defendents, ) 
NEARING 
DEP A 
The Court of Appeals in its Opinion No. 10537, dated June 30, 1965, 
remanded this case back to the trial court for the purpose of holding a hearing 
to determine if 8 jury trial should have been ellowed the defendants in this 
case, 
Counsel believes that it was within tho discretion of the trial court 
.to dony the dofendants' request for a jury trial because the suit as filed 
by the plaintiffs herein was a suit in equity, and there was no adequate 


remedy at law available to it when the suit was filed, 


1, THE DJT AS FILED WAS A AUT IN EQUTY 


Suits at common lew were filed “in law" or “in equity". Svits filed 
in lew wore entitled as a matter of right to jury trial, and equity suits 
addressed to the conscience of the court were tried by the court. Rule 57 
of the Federal Rules of Civil Procedure reserves the right of Jury trial to 
declaratory judgment actions to parties that hod that right at common law, 

Counsel believes that his suit is one in equity to be heard by the 
Court alone because (a) the complaint ond answer set forth an equitable action 
when read together; (b) the suit doos not seek money damages; (c) there has 
been no counterclaim filed; and in sis alternative (d) it would have been 
prejudicial to this plaintiff if it hed to dolay in prosenting the defense of 
fraud, and therefore it should be allowed to bring an action in equity. 


A. The present complaint in this action is worded so as to set forth 


all of the relevant facts material to the issuos as to whether or not the 


insurance company hod a policy of insurance, and the prayers ask that tho 

court detennine whothor or not the insurance company hed any duties to perform, 
Tho answor denies tho material facts of fraud ond misrepresentation ond deceit, 
A reading of the pleadings, complaint and answer, shows that the only rolicf 
sought was ao “declaration of rights" which 4s equiteble in nature, 

Although the complaint ond onswer did not use the words “roses esion” 
or "xyescind a@ contract", the court in its disposition of the case, and the 
Court of Appeals have treated this as a case where @ policy of insurance wos 
rescinded, The facts clearly show that the insurance policy wos issued; it 
then lapsed for non-payment of premiums; the lapse notice was then stricken 
from the policy and tho policy was reinstated when one of the defendents 
did practice deceit, fraud and/or misrepresentation upon the insurance compeny. 
The total effect of the trial court's ruling was that it rescinded the policy 
of insurance, if any did exist, or in the alternative, sct aside the policy, 
if any existed, on the ground of fraud, 

The right to a jury trial is to bo determined from the pleadings, but 
the Court cust look at all the pleadings, The prayers of a pleading ore not 
determinative of tho right to a jury trial, In an action for a declaratory 
judgment the nature of the issues determines the right to a jury trial, If 
the {issues are equitable, a jury trial may not be demonded or granted except 
in @n advisory capacity, (Vol, 2b, Federal Practice and Procedure, pp. 36 to 
39) Anothor test to detemaine whether or not the suit 1s equitable is that 
before the passage of the Declaratory Judgment Act, 28 U.S, Code, Section 
2201, this suit would hove been filed in equity to rescind the contract. 
Following the modern practice, the words of art are no longer used, but the 
suit sccks the seme result. In the case of State Farm Kutual Auto Insurance 
vs, Mossey, 195 F.2d 56, the court hold upon similar facts that the suit was 
equitable, 


B. The fact that no money damages were sought in the ection indicates 


further that the only roliof sought was equitable in nature, and the only 


relief granted was equitable in nature, Most of the cases dealing with this 
point have held a jury trial should have been granted because money damages 


wero Claimed rathor than equitable reliof. 


a 
-Q- 


a ed 


Ono oxomple is the case of Dopinto vs. Providence security Life, 
$23 F.2d 626, This was a stockholder'’s suit against directors elleging fraud, 
The stockholder also claimed that the directors were grossly nogligent end 

sought money damages from the diroctors. The court said there were legal 
issues to be tried, £.0., gross negligence, and a jury trial sliould have been 
granted, 

Schacffer ys, Ginzburg, 246 F.2d 11, was a suit seeking 4 decloration 
of rights with respect to @ partnership, The plaintiff wanted the court to 
osteblish that a paxtnership did exist. Tho court made 6 detominetion that 
the suit wos in equity ond noted that tho plaintiff was not roquesting money 
damages. On appeal it was held that the court could deny the jury demond 
filed by the defendants inasmuch os the suit was solely equiteble, The court 
pointed out that no money damages were sought in this case, In the case of 
Simlex vs, Conner, 372 U.S, 221, a client sued @ lawyer to determine the 
lewyer's rights in @ contingent feo case end the client demanded a jury. The 
court rules that the question was one as to the reasonableness of the fee, 
which was an action in law and not equitable, and that the client was entitled 
to 8 jury trial, Here agoin the issue was one of money, 

In the case before the Court there is no prayer for money but only a 
determination of rights which certdinly distinquishes an equitable action 
from a legal action, or an action in law. 

C. At the time the plaintiff filed a declaratory judgment action, the 
defendants did not see fit to file a counterclaim. The Court of Appeals in 
its decision montioncd this fact several times, The reason the defendants 
did not file a counterclaim is that they did not have a counterclaim to file 
at that time, The character of many suits is changed from equity to law if 
and when a counterclaim is filed. In the case of Beacon Theaters Inc. vs. 
Westwood, 359 U.S, 500, the action initially filed was equitable in nature, 
declaration of rights where a possibility of an anti-trust sult existed, but 
a counterclaim was filed alleging anti-trust violation asking for triple 
damages, The court hold that there were lcgal issues to be decided by a jury. 
Kost of the cases ore distinguishable on this one ground alono, In a case 


similar to the present case, & court sevored the equitable ond leyal issues 


a3s 


so they could bo tricd seporotely, W.5 fF. & G, va. Janich, 3 Fed, Pules, 
Decision 16), Tho insurance conpany sought a declaration of its rights, The 
defendant filed a counterclaiin wiich-was secking a leyal remedy and dénayes, 
‘The court said that the defendents were entitled to a jury trial but ordercd 
the equitable ond legal issues severed and tried separately, ‘The court did 
recognize the fact that tho insurance carrior's suit was one for declaration 
of rights and of on equiteble nature, 

D, At the time of the filing of the declaratory judgment oction, there 
ias no remedy ot low open to the insurance crrrier, ‘The declaratory Judgwent 
action was filed October 17, 1961, At that tiie the personal injury lawsuit 
had been filed but had not been marked ready for trial. The company could 
filed suit to determine its rights, or do nothing except sit bach and await 
the pleasure of its policyholder or the injurcd party. Counsel estimated at 
the tine that the insurance company would have to woit until after the civil 
action for daueges had been disposed of, various motions arygucd, possible 
tppeals token, and then possibly a period of thyce years before the statute 
of Limitations would expire, Counsel estimates st this time it could have 
finounted to anything from one year to more than five years, During this tine 
the insurance company would have to sit back, keep reserves posted, keep in 
touch with witnesses periodically to make sure that they did not dissppear, 
preserve their files and others ond then never quite know where it stood 
legally. ECecause of this dilemna it was decided to file a lowsuit under tlic 
Veclaratory Judgeent Act and have the plaiatiff's rights determined in one 
action with finolity. 

Petween the time that this incident came to light, sometime in 
september 1960 ond the time this case wos actually tried, December 4 and 5, 
1963, (a perind of three years), the following three events occurred which 
counsel relates here just to show the Court how great the pitfalls are when 
delay {s encnuntered, 

1. Dorothy M, Venoll, a resident of Philadelphis and on esmployce of 


the insurance company in 1960, hed charge of opening up the envelopes and 


processing the checks received ond giving them to the cashier, trs, Venell 


odes 


put her initfuls an tho proufuna netics 


the policy of insurcaice, 
vorhdag for the ios 
before the trial, vad tl 
the trial 

to tostrry. 
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no longer 
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tahian the fle 
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te and attached to 


could not find 


Fortunately, 
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preserve the testim 


A reading of thie t 


nts and statements 


viticipate that gone 9 


the ordinary process o 


mecories will fade as tis 


6) 


domestic aifficultics, 


appear, move, ox not be available for tric 


MmmCa 
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defendent 


At the thre 


leurned of thin feet 


insurence compiay 


hod to urge thie body to 


hey patriotie seuwe of just{ee to travel to 


the 


copies of the lepre 


‘eof trial he could not find this file 
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ne tested fied he did 
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deposition, 


he I 


hoa atencats aad did not have the checks, 


had not been 311 


they 


the exhi tin: 


preserved in a depos) 
fwes not particularly tri 
trial, 


yonecript ia this case discloses twenty letters 


edisitted as exhibits in thf{s ctse, It 


is 


f these exhin will be last, thisploced o1 


{ rnining 2 bus and . 


that the witnesses 


goes on, ead that same witnesses hectuse of 
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whe received the check fren ir, Reeves end 


or, Sapourn, the insurance acout 


ihe hod the vital conversation with wr, i es after the outonmobile accident. 


Yho living, breathing witacss with a nergonelsty da the court 1999 evanot 


repleced by the cold wards In a deposition, favever helpful they mict 


the foct thar several things ddd hey) betweca the th 
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at in his opiaioa there was no le: 
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aol he any vatil such me OE ce sinintiff£ in the pe 
garnished the compuay, of until the cliecu? incured paid the Judgeent 
causht indemnification fyon the cenpaty) acve the fasurence campcay 2 
right to file a suit in the nature of on action for rescission 
or to have its rights deteraince, 

ihere was no reece to the courthouse coor in this case, as the Appe 
Court fears might happea if it followed the case of State Porn ional 
sey, 195 €.2d 56, 

‘che dissenting judge in the Court of Appeals has gone 

suggest that if there hod been @ right to trial by a jury with a veniict ia 
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facts by affidavit and in deciding that no adequate remedy at law was 
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Does an equitable action for a Declaratory Judgment that insurance 
coverage was procured by fraud require a jury trial as part of nor- 
mal due process ? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 4 and December 5, 1963, an action for a Declaratory 
Judgment brought under 28 U.S.C. Section 2201 and Rule 57 of the Fed- 
eral Rules of Civil Procedure, was brought by Appellee to establish 
that Appellant Reeves had mailed a falsely-dated check to the Appellee 
in an attempt to revive or reinstate an insurance policy after the policy 


had lapsed due to nonpayment of premiums and after an accident had oc- 
curred which would leadtoa claim under the policy. The District Court 
for the District of Columbia in Civil Action No. 3411-61 decreed that 
plaintiff (Appellee herein) was entitled to a Declaratory Judgment free- 
ing the Appellee from any liability under the lapsed policy and stating 
that in fact no contract of insurance existed when the accident occurred. 


The Appellant in this case appealed the judgment of the District 
Court granting the Declaratory Judgment on the grounds that whilea full 
trial had been given on all issues presented, it was not a jury trial and 
a jury trial had been requested. 


Upon a hearing of the appeal, this Court in No. 18537 before Chief 
Judge Bazelon and Circuit Judges Washington and Danaher concluded, 
with dissent by Judge Danaher, that anadditional hearing was necessary 
to determine whether Appellee had an adequate legal remedy at thetime 
this suit was filed, with the contingency of a new trial before a jury to 
abide the result. Judge Danaher, dissenting, concluded that: 


"In those circumstances, there was open to the insurer 
no adequate remedy at law if indeed the policy had been 
procured by fraud.” 


On September 23, 1965, another hearing was held by the District 
Court and it was determined at that hearing that the Appellee had no 
adequate remedy at law. In this hearing additional facts were presented 
to the court by affidavit of Appellee. 


Now after two judges of the District Court for the District of Co- 
lumbia, and a judge of the United States Court of Appeals in the District 
of Columbia Circuit, have determined that the Appellee had no adequate 
remedy at law and therefore a jury trial was not warranted inthe equity 
action for a Declaratory Judgment, and after a full trial was had result- 
ing in favor of the Appellee on the grounds that the Appellant Reeves had 
committed fraud, the Appellant now comes to this Court and requests 
this Court to remand the case for a retrial before a jury. 


SUMMARY OF ARGUMENT 


1. The District Court was instructed to inquire whether the Appel- 
lee had an adequate remedy at law at the time of filing the action for De- 
claratory Judgment based on fraud in obtaining insurance coverage. 


The District Court accepted additional facts by affidavit, which facts 
were uncontested, and appliedthe proper legal test in concluding that no 
adequate remedy at law was available to Appellee and that therefore the 
Declaratory Judgment was an equitable action and was properly held 
without a jury. 


2. The proceedings in an equitable action for Declaratory Judgment 
to establish fraud in acquiring insurance coverage do not require a jury 
trial inasmuch as a Suit prior to the Declaratory Judgment Act would 
have been on the equity side of court and "fraud" is a proper subject 


within the jurisdiction of the equity court. 
ARGUMENT 
I. 


Did the U.S. District Court Follow the Instructions of the U.S. 
Court of Appeals for the District of Columbia Circuit in Taking 
Additional Facts by Affidavit and in Deciding That No Adequate 
Remedy at Law Was Available to Appellee atthe Time of Bring- 
ing the Suit for Declaratory J udgment ? 


The District Court followed the instructions of this Court by inquir- 
ing into the question of whether an adequate remedy at law was available 
to Appellee. : 


The nature of the hearing, as conducted by the District Court, was 
clearly adequate to enable that Court to make the determination required 
by this Court in its decision No. 18537. 


Appellee presented additional facts by affidavit of Counsel which 


the Court accepted. Mr. Noble, attorney for Defendant Dona, obviously 
realized that a correct factual presentation had been made by Counsel 

for the Appellee, inasmuch as he declined a continuance and expressly 
accepted the facts set forth in Counsel's affidavit. This is tantamount 

to a Stipulation of facts. (J.A. "D” pages 20-21.) 


In like manner, Mr. Hillman, counsel for Defendants James and 
Reeves, made no objection to the recitation of facts presented by Coun- 
sel verbally and in his affidavit. In addition, Mr. Hillman proffered no 
additional facts nor controvertedany already presented. (J.A. "D" pages 
22-24.) 


In the affidavit submitted by Counsel for Appellee, it is stated that 
“one witness . . . had left the employment of the company" and that a 
Mr. Sapourn, the agent, could not locate his file of the matier; bank rec- 
ords had been destroyedandan insurance adjuster had left the company's 
employ. (J.A. "C" pages 2 and 3.) 


These facts show that the Appellee was under the duress of time to 
bring the question of fraud before the Court. If the pertinent facts had 
not been presented by a Declaratory Judgment action, such evidentiary 
facts may well have disappeared forever. 


The Appellee contends that this is precisely the kind of hearing that 
this Court had in mind, as indicated by this Court's opinion No. 18537 
as follows: 


“On the other hand jurisdiction has been exercised 
to cancel instruments, although not negotiable, where 
delay and other circumstances might ultimately hinder 
a defense on an action at law. For instance, a right to 
maintain a Suit in equity often arises from the fact that 
a defense at law in an action on an insurance policy may 
be lost to the insurer because of uncertainty as to the 
time when loss may occur, the danger that witnesses 
may disappear... .'' 3 Pomeroy, "Equity Jurispru- 
dence," 3914(a) at 590-92 (1961). (J.A. "A" pages 4 
and 5.) 


The question of law decided by the District Court was based upon 
the above facts as presented to that Court. The facts presented bring 
the Declaratory Judgment within the rule set forth in "Equity Jurispru- 
dence," as stated above. 


Upon the above considerations, it is clear that the District Court 
performed the function required by this Court and having ascertained 
the facts and applied the law, the Court, in effect, supported the deci- 
sion of Judge Tamm that this Declaratory Judgment action required no 
jury, but was an equity action and that due to the fraud involved, such 
an equity action was the proper and only remedy available to Appellee. 


IL. 


Does an Equitable Action for a Declaratory Judgment That 
Insurance Coverage Was Procured by Fraud Require a 
Jury Trial as Part of Normal Due Process? 


An action for a Declaratory Judgment brought under 28 U.S.C., Sec- 
tion 2201 is governed by F.R.P.C. Rule 57 and, by reference, F.R.P.C. 
Rules 38 and 39. 


Rule 39 states that the court has discretion to rule that the case or 
certain issues thereof be not heard before a jury: 


"Rule 39. Trial by Jury or by the Court. (a) By: 
Jury. When trial by jury has been demanded as pro- 
vided in Rule 38, the action shall be designated upon 
the docket as a jury action. The trial of all issues so 
demanded shall be by jury, unless (1) the parties or 
their attorneys of record, by written stipulation filed 
with the court or by an oral stipulation made in open 
court and entered in the record, consent to trial bythe 
court sitting without a jury or (2) the court upon mo- 
tion or of its own initiative finds that a right of | 
trial by jury of some or all of those issues does not 
exist under the Constitution or statutes of the United 
States."" (Emphasis added.) 


The court making this ruling pursuant to Rule 39 would Only be reversed 
if it were acting arbitrarily, capriciously or in abuse of its discretion. 
The remand was due to the fact that certain evidence was not con- 
tained in the record sent to this Court. However, upon rehearing, the 
District Court was presented with additional facts and the court held, 
in effect, that the Declaratory Judgment in this case did not require a 
jury because it was wholly an equitable action. This holding reinforces 
the prior decision of the District Court and serves to satisfy the ques- 
tions of this Court as to the presence of those factual matters which 
show that the Declaratory Judgment action was needful and proper and 
that an equitable remedy was desired. 


This is no absolute requirement for a jury trial in an action to es- 
tablish fraud in procuring insurance coverage by Declaratory Judgment. 


This case was given a full hearing in Civil Action No. 3411-61 and 
it was determined that the Appellant Reeves had in fact committed fraud 
by pre-dating a premium check and misleading the Appellee into extend- 
ing insurance coverage after the policy had lapsed and after an accident 
had occurred. (J.A. "A” page 8.) 


The evidence presented at the first trial indicated that the policy 
lapsed as of July 24, 1960 for nonpayment of premiums, that on or about 
August 29, or August 30, 1960, the Appellant Reeves mailed a check to 
the Appellee which check was dated July 16, 1960. (J.A. "A" page 2.) 
On August 15, 1960, or thereabouts, an accident had occurred with Mr. 
Reeves’ automobile, but Appellant gave no notice until September of 
1960. (J.A. "A" page 9.) 


Prior to the Declaratory Judgment Act, 28 U.S.C., Section 2201, 
this type of suit would have been filed on the equity Side to rescinda 
contract. 


If the Appellant had interjected a legal question as a counterclaim, 


such as a claim for money, then a legal approach might have been war- 
ranted with a jury trial a necessary inclusion. Beacon Theatres, Inc. v. 
Westwood, 359 U.S. 500. 


No such counterclaim was made by Appellant. Therefore, this case 
is wholly equitable in the same manner as a civil rights case is found 
to be wholly equitable. 


This Court has considered this case on its substantive merits and 
has rendered its opinion wherein the question of fraud was considered. 
This question is answered in full measure by this Court in its opinion 
by the following statement: . 


"On this appeal we reject Appellants’ contentions 
that they proved a valid renewal of the insured's pol- 
icy as a matter of law, and alternatively, that the Com- 
pany waived any right to object to the renewal's valid- 
ity. Nor can we accept their contention that by origi- 
nally undertaking defense of the lawsuit arising out of 
the accident, the Company estopped itself from later 
denying coverage. In the absence of a showing of prej- 
udice by appellants, the Company's prompt notification 
to the insured that it was defending the lawsuit without 
prejudice to a later denial of coverage was sufficient 
to prevent estoppel." See, Fisher v. Firemen's Fund. 
Indemnity Company, 244 F.2d 194, 196 (10th Cir. 1957). 
(J.A. "A" page 3.) 


Inasmuch as the District Court has complied with this Court's man- 
date to determine that there was not an adequate remedy at law availa- 
ble to Appellee, it may not be necessary to consider whether the above 
decision of this Court would change upon the granting of a jury trial, or 
indeed, whether this Court's opinion would have been changed in this re- 
spect had the facts been accumulated before a jury rather than, as they 
were, before a learned member of the District Court. 


The order of the District Court acting under the instructions of this 


Court found not only that the Appellee had no adequate remedy at law 
and that the relief sought was wholly equitable, but also found that delay 


in presenting the defense of fraud would be prejudicial to the Appellee. 
(J.A. “B".) In this context, this Court is requested to consider the prej- 
udice to the Appellee if still another trial should be required and Appel- 
lee’s witnesses were not to be found. 


This case has been before the District Court on two occasions and 
will have been before this Court on two occasions. In none of these ac- 
tions has the irrefutable factor been negated, that factor is the "fraud'' 
perpetrated by Appellant Reeves. 


The existence of the "fraud" issue as the sole issue in the action 
relegates this Declaratory Judgment action an equitable action and the 
facts show that both District Court decisions are correct in determin- 
ing that an equity action without a jury was the proper recourse. 


CONCLUSION 


1. The Appellants have misconstrued their remedy in that if their 
contentions prevail, they would be entitled to a new hearing before the 
District Court and not to a jury trial on the issue of fraud already de- 
cided by the District Court and reviewed by this Court. 


2. The District Court has, in fact, followed the instructions of this 
Court by accepting the additional facts by affidavit without objection by 
Appellants, and by ruling on the question of whether an adequate legal 
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remedy was available to the Appellee such as would allow the Appellee 
to bring out the "fraud" involved in the obtaining of insurance coverage. 
The District Court found that no adequate legal remedy was available 
and that the Appellee would have been prejudiced. 


Therefore, the decision of the District Court in this matter should 
be affirmed. 


Respectfully submitted, 


WILLIAM H. CLARKE 
CHARLES E. CHISHOLM . 
1215 19th Street, N. W. 
Washington, D. C. 
Attorneys for Appellee 


